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For: Color-Encoding and ir -situ 
Interrogat/on of Matrix-Coupled 
Chemical Compounds 



Commissioner for Patents 
PO Box 1450 

Alexandria VA 22313-1450 

Motion for an Interim Order that the Examiner Comply with MPEP Section 
1208(A)10, subparts (c) and (e), and Compare "Feature by Feature** at Least One 

Clain I on Appeal with the Cited Art 



The Examiner in this n atter, Ms. Ponnaluri, has over a two year period engaged 
in a series of misrepresentatioBS, inactions and/or deliberate gaming of the system in the 
PTO, in an attempt to prevent t) lis matter from being reviewed on appeal. 

In one of the more rece nt examples of this conduct (as noted in a paper filed by 
the undersigned on 12/14/200^1, entitled "Request for Status Update") the Examiner 
indicated to the Undersigned th at she was not aware why on 9/15/2004 - after this matter 
had been docketed for appeal on 7/16/2004 - it had been taken off the docket and 
returned to the Examiner The Examiner also stated at that time that she did not know 
where the file was, and that it could not be retumed to the Board for review as it could 
not be located (all as noted in the paper filed on 12/14/2004). It is clear from the Office 
Action of 1/26/2005, that tfie Examiner had previously indicated to the Board that a 
Supplemental Examiner*s Answer had been filed - v/h&n that was not so - and for that 
reason the matter was returned to her from the Board. It has also come to the 
Undersigned*s attention since f ling the Request for Status Update onl2/14/2004, that the 
Board does not, and did not require, a "file" in order to docket a matter for appeal. The 
Examiner's statements to the U ndersigned that it could not be docketed without "finding 
the file" were false, designed to keep the Undersigned firom vigorously pursuing the 
status of the matter, and thereby keeping this matter firom the Board's review. . 



Group Art Unit: 1639 



Serial No. 09/448,420 



Examiner: P. Ponnaluri 



Dear Sir: 
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The Undersigned was sibsequently assured, after additional messages and phone 
calls to the Examiner and to h€ r supervisor, Mr. Andrew Wang, that the file was "found'* 
and the matter had been properly returned to the Board and would proceed to appeal. 
Next, on 2/18/2005, the Undei signed received an Action in which it was noted that an 
IDS had not been entered The Undersigned immediately called the Examiner's 
supervisor, Andrew Wang, to c etermine if the matter was» in fact, before the Board, and 
was told it had been 'Haken b ick" again from the Board because the Undersigned had 
filed an IDS in 2005. The iniplication was that this conduct by the Undersigned had 
farther delayed the review of ie matter. However, although the Undersigned did not 
reahze it at that time, it is nov\ clear that at that the time of Mr. Wang's statements, the 
matter had never been delivere i and docketed by the Board (no docket number had been 
assigned between 12/14/2004 aid 2/18/2005). 

After several messages more and a follow-up telephone call with Examiner 
Ponnaluri, Applicant was assuj ed that the matter was properly before the Board at last. 
But, after a conversation with Chief Judge Michael Fleming at a Seminar at the 2005 
AIPLA conference, it became ipparent that this matter has still as of ihis date, not been 
"returned to the Board." This n atter has not been assigned an appeal docket number. 

The Examiner's embar "assment and reluctance to have this matter reviewed is 
understandable - though her ac tions are not excusable. As noted in Applicants' petition 
of 4/26/2004 and in the Reply Brief, the Examiner failed to comply with the MPEP 
Section 1207.02 A (9), subpats (c) and (e), which require, inter alia, a "feature by 
feature comparison" of at lecst one of the rejected claims with the prior art. The 
independent claim on appeal ii i this matter has 7 subparts (labeled a through g), and is 
almost one full page in length. The Examiner's comments in the Answer relate to three 
principal prior art references, and are only 6 paragraphs in total, and are completely 
lacking any sort of "feature by i feature comparison" with the elements labeled a to g in the 
independent claim. Moreover, as noted in the Reply Brief, in the Answer the Examiner 
misquotes the language of the ii idependent claim at issue claim in eight difterent places in 
the Answer (and in nearly as m my different ways) in an ostensible attempt to mislead the 
Board and strengthen the case f )r rejection. 

In conclusion, it is char that after Applicants raised the issue, rather than 
complying with MPEP Section 1207.02 A (9), subparts (c) and (e), and filing a 
Supplemental Examiner's Ans^ver setting forth the required comparison of claim and 
prior art, the Examiner instea-l chose to not return the matter to the Board and then 
misrepresent the status of this natter to the Undersigned repeatedly - thereby avoiding 
additional effort in writing a Supplemental Answer^ and/or avoiding negative review. In 
the interests of expediting this long-delayed matter. Applicants request that the Examiner 
now be required to conduct tha t comparison in a Supplemental Answer, and in addition, 
be required to do so in a limited time frame. The purpose of MPEP Section 1207.02 A 
(9) is clearly to avoid having thi : Board waste time reviewing matters where the Examiner 
has failed to conduct a proper analysis in rejecting claims - as is the case here. In the 
alternative, Apphcants request i .n expedited review of this matter by the Board. 

The Board is thanked in advance for its consideration of this matter. 
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Respectfully submitted, 



Dated: I' 




Eric P. Mirabel 
Registration No. 31,211 



Corresoondence Address:: 
Bioanray Solutions 

35 Technolc^y Drive 

Warren New Jersey 07059 

Telephone 908 226 8200 E;<: 203 

Facsimile: 908 226 0800 

Applicants) hereby petitions for any exten aon of time or for any other grounds needed to make this submission timely 
aikl proper, and request that any fees be d arged to D^>osit Account No. 502088. I hereby certipi' that, on the date 
indicated below, this correspond^ice was . ent by fax to the ComraissicHier for Patents, at 57 1 273 8300. It was also 
einailed to Mich^^IleminT3rtg|usPT0,fiPv. aiH^y\v,wang@w?fHg.|;9v; j3ygniing.ghqpit?9y>@w>pttf,i;vY 

By: — ^ Date: 103*^05 
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